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the most current listing of classes for
which SBA has granted a waiver, con-
tact an SBA Office of Government Con-
tracting. A listing is also available on
SBA’s Internet Homepage at http:/
www.sba.gov/ge. Contracting officers
may request that the SBA waive the
nonmanufacturer rule for a particular
class of products.

(5) For a specific solicitation, a con-
tracting officer may request a waiver
of that part of the nonmanufacturer
rule which requires that the actual
manufacturer or processor be a small
business concern if the contracting of-
ficer determines that no known domes-
tic small business manufacturers or
processors can reasonably be expected
to offer a product meeting the require-
ments of the solicitation.

(6) Requests for waivers shall be sent
to the Associate Administrator for
Government Contracting, United
States Small Business Administration,
Mail Code 6250, 409 Third Street, SW.,
Washington, DC 20416.

(7) The SBA provides for an exception
to the nonmanufacturer rule if—

(i) The procurement of a manufac-
tured end product processed under the
procedures set forth in part 13—

(A) Is set aside for small business;
and

(B) Is not anticipated to exceed
$25,000; and

(ii) The offeror supplies an end prod-
uct that is manufactured or produced
in the United States or its outlying
areas.

(8) For non-manufacturer rules per-
taining to HUBZone contracts, see
19.1303(e).

(g) The industry size standards are
published by the Small Business Ad-
ministration and are available via the
Internet at http:/www.sba.gov/size.

[48 FR 42240, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 19.102, see the List
of CFR Sections Affected, which appears in
the Finding Aids section of the printed vol-
ume and at www.fdsys.gov.

Subpart 19.2—Policies

19.201 General policy.

(a) It is the policy of the Government
to provide maximum practicable oppor-
tunities in its acquisitions to small
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business, veteran-owned small busi-
ness, service-disabled veteran-owned
small business, HUBZone small busi-
ness, small disadvantaged business, and
women-owned small business concerns.
Such concerns must also have the max-
imum practicable opportunity to par-
ticipate as subcontractors in the con-
tracts awarded by any executive agen-
cy, congsistent with efficient contract
performance. The Small Business Ad-
ministration (SBA) counsels and as-
sists small business concerns and as-
sists contracting personnel to ensure
that a fair proportion of contracts for
supplies and services is placed with
small business.

(b) The Department of Commerce
will determine on an annual basis, by
North American Industry Classifica-
tion System (NAICS) Industry Sub-
sector, and region, if any, the author-
ized small disadvantaged business
(SDB) procurement mechanisms and
applicable factors (percentages). The
Department of Commerce determina-
tion shall only affect solicitations that
are issued on or after the effective date
of the determination. The effective
date of the Department of Commerce
determination shall be no less than 60
days after its publication date. The De-
partment of Commerce determination
shall not affect ongoing acquisitions.
The SDB procurement mechanisms are
a price evaluation adjustment for SDB
concerns (see Subpart 19.11), an evalua-
tion factor or subfactor for participa-
tion of SDB concerns (see 19.1202), and
monetary subcontracting incentive
clauses for SDB concerns (see 19.1203).
The Department of Commerce deter-
mination shall also include the appli-
cable factors, by NAICS Industry Sub-
sector, to be used in the price evalua-
tion adjustment for SDB concerns (see
19.1104). The General Services Adminis-
tration shall post the Department of
Commerce determination at https:/
www.acquisition.gov/References/
sdbadjustments.htm’’. The authorized
procurement mechanisms shall be ap-
plied consistently with the policies and
procedures in this subpart. The agen-
cies shall apply the procurement mech-
anisms determined by the Department
of Commerce. The Department of Com-
merce, in making its determination, is
not limited to the SDB procurement
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mechanisms identified in this section
where the Department of Commerce
has found substantial and persuasive
evidence of—

(1) A persistent and significant un-
derutilization of minority firms in a
particular industry, attributable to
past or present discrimination; and

(2) A demonstrated incapacity to al-
leviate the problem by using those
mechanisms.

(c) Heads of contracting activities
are responsible for effectively imple-
menting the small business programs
within their activities, including
achieving program goals. They are to
ensure that contracting and technical
personnel maintain knowledge of small
business program requirements and
take all reasonable action to increase
participation in their activities’ con-
tracting processes by these businesses.

(d) The Small Business Act requires
each agency with contracting author-
ity to establish an Office of Small and
Disadvantaged Business Utilization
(see section (k) of the Small Business
Act). For the Department of Defense,
in accordance with the National De-
fense Authorization Act for Fiscal Year
2006 (Public Law 109-163), the Office of
Small and Disadvantaged Business Uti-
lization has been redesignated as the
Office of Small Business Programs.
Management of the office shall be the
responsibility of an officer or employee
of the agency who shall, in carrying
out the purposes of the Act—

(1) Be known as the Director of Small
and Disadvantaged Business Utiliza-
tion, or for the Department of Defense,
the Director of Small Business Pro-
grams;

(2) Be appointed by the agency head;

(3) Be responsible to and report di-
rectly to the agency head or the deputy
to the agency head;

(4) Be responsible for the agency car-
rying out the functions and duties in
sections 8, 15, and 31 of the Small Busi-
ness Act.

(5) Work with the SBA procurement
center representative (or, if a procure-
ment center representative is not as-
signed, see 19.402(a)) to—

(i) Identify proposed solicitations
that involve bundling;

(ii) Facilitate small business partici-
pation as contractors including small
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business contract teams, where appro-
priate; and

(iii) Facilitate small business partici-
pation as subcontractors and suppliers
where participation by small business
concerns as contractors is unlikely;

(6) Assist small business concerns in
obtaining payments under their con-
tracts, late payment, interest pen-
alties, or information on contractual
payment provisions;

(7) Have supervisory authority over
agency personnel to the extent that
their functions and duties relate to sec-
tions 8, 15, and 31 of the Small Business
Act.

(8) Assign a small business technical
advisor to each contracting activity
within the agency to which the SBA
has assigned a representative (see
19.402)—

(i) Who shall be a full-time employee
of the contracting activity, well quali-
fied, technically trained, and familiar
with the supplies or services con-
tracted for by the activity; and

(ii) Whose principal duty is to assist
the SBA’s assigned representative in
performing functions and duties relat-
ing to sections 8, 15, and 31 of the
Small Business Act;

(9) Cooperate and consult on a reg-
ular basis with the SBA in carrying out
the agency’s functions and duties in
sections 8, 15, and 31 of the Small Busi-
ness Act;

(10) Make recommendations in ac-
cordance with agency procedures as to
whether a particular acquisition should
be awarded under subpart 19.5 as a
small business set-aside, under subpart
19.8 as a Section 8(a) award, under sub-
part 19.13 as a HUBZone set-aside,
under subpart 19.14 as a service-dis-
abled veteran-owned small business
set-aside, or under subpart 19.15 as an
economically disadvantaged women-
owned small business (EDWOSB) or
women-owned small business (WOSB)
set-aside.

(11) Conduct annual reviews to assess
the—

(i) Extent to which small businesses
are receiving a fair share of Federal
procurements, including contract op-
portunities under the programs admin-
istered under the Small Business Act;

(ii) Adequacy of contract bundling
documentation and justifications; and
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(iii) Actions taken to mitigate the ef-
fects of necessary and justified con-
tract bundling on small businesses.

(12) Provide a copy of the assessment
made under paragraph (d)(11) of this
section to the Agency Head and SBA
Administrator.

(e) Small Business Specialists must
be appointed and act in accordance
with agency regulations.

(f)(1) Each agency shall designate, at
levels it determines appropriate, per-
sonnel responsible for determining
whether, in order to achieve the con-
tracting agency’s goal for SDB con-
cerns, the use of the SDB mechanism
in Subpart 19.11 has resulted in an
undue burden on non-SDB firms in one
of the Industry subsectors and regions
identified by Department of Commerce
following paragraph (b) of this section,
or is otherwise inappropriate. Deter-
minations under this subpart are for
the purpose of determining future ac-
quisitions and shall not affect ongoing
acquisitions. Requests for a determina-
tion, including supporting rationale,
may be submitted to the agency des-
ignee. If the agency designee makes an
affirmative determination that the
SDB mechanism has an undue burden
or is otherwise inappropriate, the de-
termination shall be forwarded through
agency channels to the OFPP, which
shall review the determination in con-
sultation with the Department of Com-
merce and the Small Business Admin-
istration. At a minimum, the following
information should be included in any
submittal:

(i) A determination of undue burden
or other inappropriate effect, including
proposed corrective action.

(ii) The Industry subsector affected.

(iii) Supporting information to jus-
tify the determination, including, but
not limited to, dollars and percentages
of contracts awarded by the con-
tracting activity under the affected In-
dustry subsector for the previous two
fiscal years and current fiscal year to
date for—

(A) Total awards;

(B) Total awards to SDB concerns;

(C) Awards to SDB concerns awarded
contracts under the SDB price evalua-
tion adjustment where the SDB con-
cerns would not otherwise have been
the successful offeror;
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(D) Number of successful and unsuc-
cessful SDB offerors; and

(E) Number of successful and unsuc-
cessful non-SDB offerors.

(iv) A discussion of the pertinent
findings, including any peculiarities re-
lated to the industry, regions or demo-
graphics.

(v) A discussion of other efforts the
agency has undertaken to ensure equal
opportunity for SDBs in contracting
with the agency.

(2) After consultation with OFPP, or
if the agency does not receive a re-
sponse from OFPP within 90 days after
notice is provided to OFPP, the con-
tracting agency may limit the use of
the SDB mechanism in Subpart 19.11
until the Department of Commerce de-
termines the updated price evaluation
adjustment, as required by this sec-
tion. This limitation shall not apply to
solicitations that already have been
synopsized.

[48 FR 42240, Sept. 19, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §19.201, see the List of CFR
Sections Affected, which appears in the

Finding Aids section of the printed volume
and at www.fdsys.gov.

19.202 Specific policies.

In order to further the policy in
19.201(a), contracting officers shall
comply with the specific policies listed
in this section and shall consider rec-
ommendations of the agency Director
of Small and Disadvantaged Business
Utilization, or the Director’s designee,
as to whether a particular acquisition
should be awarded under subpart 19.5,
19.8, 19.13, 19.14, or 19.15. Agencies shall
establish procedures including dollar
thresholds for review of acquisitions by
the Director or the Director’s designee
for the purpose of making these rec-
ommendations. The contracting officer
shall document the contract file when-
ever the Director’s recommendations
are not accepted.

[564 FR 25062, June 12, 1989, as amended at 60
FR 48260, Sept. 18, 1995; 63 FR 70268, Dec. 18,
1998; 68 FR 60006, Oct. 20, 2003; 76 FR 14567,
Mar. 16, 2011; 76 FR 18309, Apr. 1, 2011]

19.202-1 Encouraging small business
participation in acquisitions.

Small business concerns shall be af-
forded an equitable opportunity to
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